I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KDH ELECTRONI C SYSTEMS, | NC., : ClVIL ACTI ON
et al. )
V.
CURTI S TECHNOLOGY LTD., :
et al. : NO. 08-2201

VEMORANDUM AND ORDER

McLaughlin, J. March 3, 2008

This case involves a contract dispute between
plaintiffs KDH El ectronics, Inc. and KDH Defense Systens, Inc.
(collectively, “KDH') and defendants Dr. Thomas Curtis, M chael
Curtis and Curtis Technol ogy (collectively, “Curtis”). The
subj ect of the contract is the devel opnent of an underwater radar
system and the programm ng necessary for the system s design and
manuf acture. The parties entered into a Team ng Agreenent in
January of 2006. This agreenent outlines the roles played by
each party in the design, testing, and manufacture of the radar
system known as the T-3 System Under the Team ng Agreenent,
the plaintiffs were responsible for preparing funding proposals
and marketing the T-3 System and the defendants assuned the role
of technical researcher, designer and devel oper.

In a Menorandum and Order dated Decenber 23, 2008, the
Court found that under the ternms of the parties’ Team ng

Agreenent, KDH owns the source code necessary for the devel opnent



and operation of the T-3 System whether or not it pre-existed the
design of the T-3 System (Docket # 41). That decision reserved
for later a discussion of the possible application of certain
Def ense Application Regul ations (“DFARs”) to the Team ng
Agreenent and allowed for further briefing on the issue of
whet her such DFARs affected the interpretation of the Team ng
Agreenment. The parties have now briefed the issue of the DFARs
applicability and effect. The Court finds that the DFARs do not
change the Court’s original interpretation of the Team ng
Agreenent or its allocation of rights to the T-3 System source
code.

Curtis argues that certain Defense Federal Acquisition
Regul ations apply to the contract signed between KDH and the
government, which in turn require that KDH include specific
contractual |anguage in its subcontracts. Curtis states that
t hese regul ations preclude a reading of the Team ng Agreenent
t hat woul d grant KDH broad ownership rights over source code. The
regul ations at issue are contract clauses that the governnent
must include in its contracts wth entities such as KDH who
perform work under Departnent of Defense contracts. The flow
down provisions of the regulations require that KDH i nclude the
same contract clauses in its subcontracts with entities |ike

Curtis.



The cl auses at issue outline the governnent's rights to
techni cal data and software devel oped under such contracts. 48
C.F.R 252.227-7013 (relating to rights in technical data); 48
C.F.R 252.227-7014 (relating to rights in software). Curtis
cites several provisions of both DFARs as relevant to their
argunent, the | anguage of each being substantially identical.
The first provision cited is subsection (b), which defines
certain kinds of governnental rights in technical data and
software. Subsection (b)(3) states that “[t] he Governnent shal
have restricted rights in nonconmercial conputer software to be
delivered or otherw se provided to the Governnent under this
contract that were devel oped exclusively at private expense.”
252.227-7014(b) (3); see also 252.277-7013(b)(3). This provision
contrasts with another in subsection (b) that defines the
conditions for “unlimted’” governnmental rights. 252.227-
7014(b) (1); 252.227-7013(b)(1).?

The second provision to which Curtis cites is
subsection (k) of the two DFARs.

(k): Applicability to subcontractors or suppliers
(2): \Wenever any technical data for non

commercial items is to be obtained froma subcontractor
or supplier for delivery to the Governnent under this

The content of unlinmted and restricted rights (or
“limted” rights in the context of 48 CFR 252.227-7013) is
defined in an earlier provision of both DFARs. 48 CFR 252.227-
7013(a) (13) &(15); 48 CFR 252.227-7014(a) (14) & 15).
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contract, the Contractor shall use this sanme clause in
its subcontracts or other contractual instrunents .

No ot her clause shall be used to enlarge or dimnish
the Governnent's, the Contractor's, or a higher tier
subcontractor's or supplier's rights in a
subcontractor's techni cal data

(4): The Contractor and higher-tier
subcontractors or suppliers shall not use their power
to award contracts as econom c | everage to obtain

rights

fromtheir subcontractors or suppliers.

48 CFR 252.227-7013(k); see also, 48 CFR 252.227-7014(k)(1)-(2).

On the basis of these provisions, Curtis states that

the DFARs “charge KDH with a duty to ensure that all markings

protecting Curtis’s rights are in place at the tine the product

is delivered to the Governnent so as to protect Curtis’s rights.”

Defs’ Rep. at 3. Curtis also clainms that “KDH, as a prine

contractor,

was required to utilize the | anguage stated in the

DFAR, and not to enploy . . . language expanding its own rights

or dimnishing Curtis’s rights in the processor source code. The

regul ation specifically forbids the prinme contractor to use its

position as a Governnent contractor to obtain rights to its

subcontractor’s software.” Defs’ Mem at 9. Finally, Curtis

argues that a contractor may not use its position as a governnent

contractor to obtain unlimted rights to Curtis’ source code

based on Curtis’ failure to assert specific [imtations over such

rights. Curtis asserts that “there is no support for KDH s

contention that a contractor . . . may step into the Governnent’s



shoes with respect to obtaining rights to intellectual property.”
Defs’ Rep. at 4.

Assum ng that Curtis may assert rights under
regul ations that are essentially contract terns between KDH and
t he governnent, the Court finds that the existence of the DFARs
does not affect its earlier interpretation of the contract
between KDH and Curtis. Wile KDH may not be allowed to assune
“unlimted rights” in Curtis’ technology sinply by virtue of
subcontracting with Curtis, that is not how KDH received its
rights over the T-3 System source code. The parties negoti ated
for ownership rights and reduced their agreenent to a witten
contract in the formof their Team ng Agreenent. The Team ng
Agreenent itself defines the rights of the parties and the DFARs
do not alter the terns of that contract. KDH has not used any
contractual |anguage, or the absence of |anguage, to
i nperm ssibly expand its rights to the T-3 System source code in
violation of 48 CFR 252.227-7013(k) or 48 CFR 252.227-7014(Kk).

Nor has Curtis nade any showing that KDH used its
econom c position, or position as a governnment contractor, to
| everage property rights away fromCurtis. |In fact, the
President of KDH came to Dr. Curtis to request that he hel p KDH
to design and devel op a technol ogy about which KDH knew
relatively little. Tr. H'g 31-31, Sept. 26, 2008. As a result

of this know edge gap, Curtis, not KDH, was in a position of



strength in bargaining over the terns of the Team ng Agreenent.
Not hi ng about KDH s behavior toward Curtis inplicates the
regul ation's prohibition of the use of undue | everage.

Curtis may have concerns over the governnent's eventua
use of the T-3 Systemi s source code. Curtis may soneday have a
cause of action against KDH for a failure to adequately assert
the property rights of its subcontractor, or a cause of action to
prevent the governnent fromexercising its rights under any
appl i cabl e regul ati ons given that those regul ati ons were not
included in their entirety in the Team ng Agreenent. Still, the
terms of the Team ng Agreenent itself grant KDH full ownership
over the T-3 System source code for use in devel opi ng and
operating the T-3 System and the regul ati ons do not inpact the
Court’s reading of the Team ng Agreenent.

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KDH ELECTRONI C SYSTEMS, |INC., : ClVIL ACTI ON
et al., :
V.
CURTI S TECHNOLOGY LTD., )
et al. : NO. 08-2201
ORDER
AND NOW this 39 day of March, 2009, upon
consi deration of the defendants’ nenorandum of | aw (Docket No.
42), the plaintiffs’ opposition thereto (Docket No. 43), the
defendants reply brief (Docket No. 45) and the plaintiffs’ sur-
reply thereto (Docket No. 47), IT IS HEREBY ORDERED t hat the
Court’s Menorandum and Order of Decenber 23, 2008, is AFFI RVED
It is further ORDERED that the plaintiffs will submt a letter to
the Court outlining how they would like to proceed in this

matter.
BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




